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Two recent actions broadly supportive of employer-based programs, risks for certain wage deduction practices noted

On-demand pay providers have become increasingly common employer-facilitated employee benefits in recent years to help
employees avoid predatory alternatives like payday loans, late fees and bank overdraft fees. If employees need cash before a pay
period, on-demand pay providers transfer cash to the employee and later recoup the transferred amounts — typically plus a nominal
fee — when the employee is paid on pay day. The method of recouping these transfers varies by provider and may include
paycheck deductions paid directly to the on-demand pay provider, post-payment debits from employee-controlled banking accounts

or other methods.

While on-demand pay providers seemingly offer a product that is a win-win for employees and employers, some conservative
employers have balked at these offerings out of fear that the Consumer Financial Protection Bureau (CFPB) or related state
agencies would take the position that such transfers by on-demand providers were unlawful loans, and that state Departments of
Labor would take the position that the deductions to recoup such transfers were unlawful wage deductions. However, in the past
two months, the CFPB issued two actions that should relieve employers considering these products from fears that the transfers

are unlawful loans.

Specifically, the CFPB on November 30 issued its first advisory opinion. It was a narrow opinion that issued guidance and a seven-
factor framework for looking at on-demand pay. The framework was particularly favorable to employer-based, non-recourse, low-
fee platforms. While the opinion narrowly applied to programs with no fees, it suggested low-fee models (those with nominal
processing fees) are likely not credit as well, and invited providers of such programs to talk to the CFPB, including applying to a

program called their regulatory sandbox.

On December 30, the CFPB issued an approval order granting one on-demand pay provider access to the regulatory sandbox. The
provider was concerned that certain of its services could be viewed as extensions of credit. The CFPB Order makes it clear that
the model evaluated operates using an employer-facilitated payroll deduction from the employee’s next paycheck. In fact, the CFPB
order states that the on-demand pay provider functionally operates like an employer that pays its employees earlier than the
scheduled payday and then deducts the amount paid through an employer-facilitated payroll deduction. Based on this analysis, the
CFPB allowed regulatory protection against credit determination for two years to two of the on-demand pay provider’s programs. It
reasoned that this is money already earned by the employees in question, and as such, employer-based programs are essentially

providing the employee access to his or her own money, and thus cannot be credit.

While this model serves to ensure that the services provided are not viewed as involving credit, the second fear expressed by
employers — that the model might present potential issues under state law concerning wage deductions — persists. In fact, the order
expressly noted that it declined to address whether wage deductions for on-demand pay “comply with state wage and hour laws.”
This is because states regulate which types of transactions wage deductions may be used for. For example, 47 states have
statutes that proscribe the ability of employers to make deductions from employee wages. Many of these statutes set forth
numerous specific procedural requirements each of which must be complied with for an employer to lawfully deduct wages from an

employee.



For these reasons, the wage deduction approach continues to face legal risk even considering the CFPB'’s recent actions.
However, employer-based providers with a "low to no" fee model (and that also avoid imposing employee recourse for

nonpayment) can breathe a big sigh of relief after these two actions by the CFPB.

This content is provided for general informational purposes only, and your access or use of the content does not create an
attorney-client relationship between you or your organization and Cooley LLP, Cooley (UK) LLP, or any other affiliated practice or
entity (collectively referred to as “Cooley”). By accessing this content, you agree that the information provided does not constitute
legal or other professional advice. This content is not a substitute for obtaining legal advice from a qualified attorney licensed in
your jurisdiction and you should not act or refrain from acting based on this content. This content may be changed without notice. It
is not guaranteed to be complete, correct or up to date, and it may not reflect the most current legal developments. Prior results do
not guarantee a similar outcome. Do not send any confidential information to Cooley, as we do not have any duty to keep any

information you provide to us confidential. This content may be considered Attorney Advertising and is subject to our legal

notices.

Key Contacts
Ann Bevitt abevitt@cooley.com
London +44 (0) 20 7556 4264

Wendy Brenner brennerwj@cooley.com

Palo Alto

+1 650 843 5371

Leslie Cancel
San Francisco

Icancel@cooley.com
+1 415693 2175

Helenanne Connolly
Reston

hconnolly@cooley.com
+1 703 456 8685

Joseph Lockinger
Washington, DC

jlockinger@cooley.com
+1 202 776 2286

Joshua Mates
San Francisco

jmates@cooley.com
+1 415 693 2084

Gerard O'Shea
New York

goshea@cooley.com
+1212 479 6704

Summer Wynn
San Diego

swynn@cooley.com
+1 858 550 6030



https://www.cooley.com/legal-notices

This information is a general description of the law; it is not intended to provide specific legal advice nor is it intended to create an

attorney-client relationship with Cooley LLP. Before taking any action on this information you should seek professional counsel.

Copyright © 2023 Cooley LLP, 3175 Hanover Street, Palo Alto, CA 94304; Cooley (UK) LLP, 22 Bishopsgate, London, UK EC2N
4BQ. Permission is granted to make and redistribute, without charge, copies of this entire document provided that such copies are

complete and unaltered and identify Cooley LLP as the author. All other rights reserved.



	Consumer Financial Protection Bureau Wades Into Earned Wage Access&nbsp;Space
	Key Contacts


